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HE FIRST OF THIS 3-PART SERIES EMPHASIZED THE COL-~

lective goods that are achieved, or achievable,

through legal and regulatory approaches.! Seen in

this way, the law is a potent tool for the realization
of healthier and safer populations. While public health regu-
lation is intended to ensure the welfare of the public, it of-
ten does so at the expense of private interests. Conse-
quently, in thinking about public health regulation, we have
to take a hard look at the tradeoffs between the common
welfare on the one hand and the personal burdens and eco-
nomic interests of individuals and businesses on the other.
This, the second part of the series, will explain public health
powers in the American constitutional system and the lim-
its on those powers.

PUBLIC HEALTH IN THE
CONSTITUTIONAL DESIGN

No inquiry is more important to public health law than
understanding the role of government in the constitu-
tional design. If public health law principally addresses gov-
ernment’s assurance of the conditions for the population’s
health, then what activities must government undertake?
The question is complex, requiring an assessment of duty,
authority, and limits. In addition, this query raises a corol-
lary question: Which government is to act? Some of the most
divisive disputes in public health are among the federal gov-
ernment, the states, and localities about which govern-
ment has the power to intervene.

The Constitution allocates power among the federal
government and the states (federalism) and limits that
power (to protect individual liberties). In the realm of
public health, the Constitution acts as both a fountain
and a levee; it originates the flow of power to preserve
the public health, and it curbs that power to protect indi-
vidual freedoms. Federalism functions as a sorting device
for determining which government (federal, state, or
local) may legitimately respond to a public health threat.
Often, federal, state, and local governments exercise pub-
lic health powers concurrently. Where conflicts among
the levels of government arise, however, federal laws pre-
empt or supercede state actions, and state actions may
preempt local laws.
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The Constitution allocates public health powers among
the federal government and the states. Federal public
health powers include the authority to tax, spend, and
regulate interstate commerce. These powers enable the
federal government to raise revenues, allocate re-
sources, economically penalize risk behavior, and broadly
regulate in the public's interest.

States have an inherent authority to protect, preserve,
and promote the health, safety, morals, and general wel-
fare of the people, termed police powers. Police pow-
ers enable states to preserve the public health in areas
ranging from injury and disease prevention to sanita-
tion, waste disposal, and environmental protection. The
Rehnquist Court has emphasized the limits of federal pow-
ers and the primacy of states in public health issues af-
fecting local concerns.

Finally, the Constitution safeguards individual inter-
ests in autonomy, privacy, liberty, and property. The Su-
preme Court often defers to public health authorities in
matters of public health, but engages in strict scrutiny if
government interferes with fundamental freedoms or dis-
criminates against a suspect class. Provided that they act
justly and reasonably to avert a serious health threat, the
Court should cede to agencies the power to act for the
communal good.

JAMA. 2000,283:2979-2984 www.jama.com

Federal Public Health Powers

In theory, the United States is a government of limited, de-
fined powers. In reality, political and judicial expansion of
national powers allows the federal government considerable
authority to act in the interests of public health and safety.
The federal government has a number of powers at its dis-
posal to prevent injury and disease and promote the popu-
lation’s health. The most important public health powers are
the powers to tax, spend, and regulate interstate commerce.

The powers to tax and spend are important because they
enable the government to raise revenue and to allocate re-
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sources for the public’s health. Resource allocation, of course,
can be highly contentious as evidenced by contemporary de-
bates about spending money from the tobacco settlement.
The taxing power also provides a powerful means to regu-
late, both directly and indirectly, private activities that en-
danger health. Tax relief provides incentives for private ac-
tivities that government views as advantageous to public
health (eg, employer-sponsored health care). Taxation also
regulates private behavior by economically penalizing
risk-taking activities (eg, taxes on tobacco and alcoholic
beverages).

Similarly, the spending power does not merely provide
Congress with independent authority to allocate resources
for the public good; it also allows Congress to set condi-
tions on the receipt of funds.? The need for federal public
health funds effectively induces state conformance with fed-
eral regulatory standards. Congress uses conditional spend-
ing to induce states to conform to federal standards in nu-
merous public health contexts, including Medicaid and
Medicare, occupational health, and highway safety.

Of all the provisions bestowing federal public health power,
none is more important than Article 1, §8 of the Constitu-
tion, which grants Congress the power to “regulate Com-
merce . . . among the several States.” Practically speaking,
the power to regulate commerce has enabled the national
government to invade traditional realms of state authority
including environmental protection, occupational health,
food and drug purity, and safe drinking water. The Court’s
modern construction of the power to regulate commerce has
been described as plenary or all-embracing, and has been
exerted to affect virtually every aspect of social life.

State Police Powers

Despite the broad federal presence, states and localities have
a predominate role in population-based health services. The
Tenth Amendment reserves to the states all powers that are
neither given to the federal government nor prohibited by
the Constitution. These reserved powers include, most im-
portantly, the police power to promote the general welfare
of society. The police power evokes images of an organized
civil force for maintaining public order. But the origin of
the word and definition of police (politic means state; polis
means city; and politeia means citizenship)® is far more tex-
tured. The police power in early American life was part of a
well-regulated society, a “science and mode of governance
where the polity assumed control over, and became impli-
cated in, the basic conduct of social life.”®'® I define po-
lice powers as:

The inherent authority of the state (and, through delegation, lo-
cal government) to enact laws and promulgate regulations to pro-
tect, preserve, and promote the health, safety, morals, and gen-
eral welfare of the people. To achieve these communal benefits,
the state retains the power to restrict, within federal and state con-
stitutional limits, personal interests in liberty, autonomy, pri-

vacy, and expression, as well as economic interests in freedom of
contract and uses of property.
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Police powers include all laws and regulations directly or
indirectly intended to improve morbidity and mortality in
the population. Police powers have enabled states and lo-
calities to promote and preserve the public health in areas
ranging from injury and disease prevention to sanitation,
waste disposal, and water and air pollution. Police powers
authorize curtailment of personal freedoms, such as bodily
integrity (eg, mandatory vaccination, screening, physical ex-
amination, and directly observed therapy), privacy (eg, re-
porting and partner notification), and liberty (eg, isolation
and quarantine). Police powers also authorize curtailment
of proprietary freedoms including inspections, licenses, nui-
sance abatements, and zoning.

States exercise police powers for the common good, that
is, to ensure that communities live in safety and security,
in conditions conducive to good health, with moral stan-
dards, and, generally speaking, without unreasonable in-
terference with human well-being. Government, to achieve
common goods, is empowered to legislate, regulate, and ad-
judicate in ways that necessarily limit, or even eliminate,
private interests. Thus, government has inherent power to
interfere with personal interests in autonomy, privacy, lib-
erty, and expression, as well as economic interests in own-
ership and uses of private property. The police power af-
fords states the authority to keep society free from noxious
exercises of private rights, such as the dumping of toxic waste.

New Federalism

Since the founding of the Republic, the division of federal
and state powers has been important and highly controver-
sial. The Supreme Court, at least since Roosevelt’'s New Deal,
has liberally interpreted national powers leading to an ex-
pansion of federal public health authority. More recently,
however, the Rehnquist Court has emphasized the limits on
Congress’ powers. Known as new federalism, federal courts
have begun to hold that federal police powers should be cir-
cumscribed, with more authority returned to the states.®
The Supreme Court has narrowed the scope of the com-
merce power by holding that the federal government cannot
regulate purely intrastate activities. In United States v Lopez,”
the Court held that Congress exceeded its commerce clause
authority by making gun possession within a school zone a
federal offense. In addition to Lopez, the Court has held in a
series of cases that Congress, even if empowered to act for the
public good, must exert its authority in ways that do not exces-
sively intrude on state sovereignty. In New York v the United
States,? the Supreme Court struck down a federal statute pro-
viding for the disposal of radioactive waste as violating the Tenth
Amendment. The Court used the same reasoning to overturn
provisions in the Brady Handgun Violence Prevention Act,
which directed state and local law enforcement officers to con-
duct background checks on prospective handgun purchas-
ers.’ During its current term, the Supreme Court also is likely
to strike down the Violence Against Women Act as an uncon-
stitutional exercise of the power to regulate commerce. '
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At the same time, the Supreme Court has not allowed the
federal government to abrogate the states’ sovereign immu-
nity. This means that Congress (when acting within its com-
merce powers) may not authorize private individuals to sue
states. The Rehnquist Court perceives the states’ immunity
from lawsuits to be a fundamental precept of sovereignty:
“Federalism requires that Congress accord States the re-
spect and dignity due them as residuary sovereigns and joint
participants in the Nation’s governance.”'! The Court’s sov-
ereign immunity jurisprudence is most important in the area
of civil rights laws, where Congress has authorized indi-
viduals to sue states for discrimination. For example, in its
2000 term, the Court held that the federal government could
not authorize private lawsuits against the states under the
Age Discrimination in Employment Act.!* More state sov-
ereign immunity decisions are expected that could under-
mine civil rights laws, such as the Americans with Disabili-
ties Act and the Individuals with Disabilities Education Act.
These laws have important public health effects because they
require government to exercise public health and other pow-
ers on a nondiscriminatory basis.

With these decisions on national commerce powers, state-
reserved powers, and sovereign immunity, the Rehnquist
Court has been defending traditional states’ rights against
federal political domination. But beyond the jurispruden-
tial debate about the most appropriate level of government
in a federal system lies an important question about the popu-
lation’s health and safety. If the states do not act effectively
or uniformly to reduce health threats such as firearms, ciga-
rettes, or pollution, will the judiciary permit national au-
thorities to exercise a police function? The current Su-
preme Court may impede the federal government’s power
to act for the health of the population.

CONSTITUTIONAL LIMITS:
INDIVIDUAL RIGHTS AND FREEDOMS

Police powers are vitally important for the public’s health
and safety, but also intrude on a sphere of personal free-
dom. As the following discussion shows, constitutional rights
are not neutral, objective, and consistent, but are influ-
enced by culture, society, and politics; and notions of rights
change over time as the composition of the judiciary shifts.

Early Constitutional Law and the Social Contract

While the Constitution does not explicitly mention public
health, it does recognize the right of states to execute inspec-
tion laws, which were incident to quarantines.” Chief Jus-
tice John Marshall, as early as 1824, suggested that states have
inherent and pervasive authority to safeguard the public’s
health."* For more than a century after the Marshall Court,
the judiciary remained highly deferential to the exercise of
public health powers.>!® The major impetus for judicial ac-
tivity in the public health field was the sporadic occurrence
of epidemics of leprosy, smallpox, scarlet fever, cholera, ve-
nereal disease, and tuberculosis. In this context, private rights
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were subordinated to the public interest, and individuals were
seen as bound to conform their conduct for society’s good.
As one court put it, police powers do not frustrate personal
rights because there is no liberty to harm others."

Early constitutional law was heavily influenced by ideas
of the social contract in which citizens hold duties to one
another and to the society as a whole. In the foundational
case of Jacobson v Massachusetts,'® decided in 1905, the Su-
preme Court upheld compulsory vaccination, finding that
it was a reasonable exercise of the police power. Justice John
Marshall Harlan conveyed this sense of community:

[T]he liberty secured by the Constitution . . . does not import an
absolute right in each person to be . . . wholly freed from re-
straint. There are manifold restraints to which every person is nec-
essarily subject for the common good. On any other basis orga-
nized society could not exist with safety to its members. . .. A
fundamental principle of the social compact is that the whole people
covenants with each citizen, and each citizen with the whole people,
that all shall be governed . . . for the common good.

The judiciary, even during the early 20th century, did assert
some control over public health powers. The courts, follow-
ing a “rule of reasonableness,” insisted that states must not
actin “an arbitrary, unreasonable manner.”*® In practice, how-
ever, this standard left basic questions unanswered: how was
rationality or necessity to be judged? For example, a New York
court left the question of necessity to the people.*

In examining the case law of the early 20th century, 3 lim-
its on compulsory powers can be identified, although the
courts were not always clear or consistent. First, public health
authorities had to demonstrate that the subject was actu-
ally infectious and posed a public risk.?® The courts ap-
peared hesitant to stigmatize citizens in the absence of rea-
sonable proof. Even here, however, social prejudice often
provided the principal basis for action. One court said that
“all known prostitutes and people associated with them shall
be . . . suspected of having a venereal disease.”?' And an-
other court accepted the unfounded assumption that “sus-
pected” prostitutes were “natural subjects and carriers of ve-
nereal disease,” making it “logical and natural that suspicion
be cast upon them.”*

Second, the exercise of police powers should not be harm-
ful to the individual. This freedom-from-harm principle is
based on the theory that public health powers are designed
to promote well-being—and not to inflict punishment. For
example, authorities could not demand that a hypersensi-
tive person receive a vaccination,'® but they could ensure
that patients have a safe and habitable environment during
isolation or quarantine.'’

Third, public health authorities should not exercise their
powers on racial or other discriminatory grounds. For ex-
ample, one of the most invidious measures in public health
history was struck down in Jew Ho v Williamson,” which
was decided in 1900. Public health officials in San Fran-
cisco quarantined an entire district with more than 15000
persons, ostensibly to contain an epidemic of bubonic plague.
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However, in doing so the quarantine was made to operate
exclusively against the Chinese community. The court in-
validated the quarantine because authorities acted with “an
evil eye and an unequal hand.”* Jew Ho serves as a re-
minder that public health powers sometimes can be used
as an instrument of prejudice and subjugation.

Constitutional Rights in the Modern Era

The Supreme Court changed markedly during the 2 de-
cades beginning in the late 1950s. This was a time when the
ideology of rights and freedoms became salient: the civil rights
movement for blacks, protests against the Vietnam War, and
the reemergence of feminism. Responding to these and other
social movements, the Warren Court revitalized and strength-
ened the Court’s position on issues of equality and civil lib-
erties.”* The Warren Court set a liberal agenda that prized
personal freedom, equality, and justice.

The modern Court continues its permissive approach in
most matters of public health, but engages in strict scru-
tiny if the policy (1) discriminates against a suspect class,
such as a racial minority, or (2) invades a fundamental right,
such as the right to travel® or to bodily integrity.* Under
strict scrutiny, the exercise of compulsory powers will be
invalidated unless the state can demonstrate a compelling
interest, a close connection between means and ends, and
that the intervention is the least restrictive alternative. The
state also has to provide rigorous procedural safeguards. For
example, one state Supreme Court held that public health
authorities must provide a fair hearing for persons subject
to isolation or quarantine.”’

The Court s likely to reserve its heightened level of scru-
tiny only for the most intrusive or discriminatory public
health powers: interventions that discriminate on the basis
of race or gender or deprive persons of their liberty (eg, quar-
antine) or bodily integrity (eg, compulsory treatment). Even
where it applies heightened scrutiny, courts are likely to up-
hold public health actions that are exercised fairly and are
necessary to avert a significant risk. For example, courts per-
mit isolation to prevent transmission of infectious dis-
ease.” Further, the courts permit mandatory treatment (in-
cluding directly observed therapy for tuberculosis) to avert
a risk to self or others and in cases when the treatment is
medically beneficial to the patient.?” The courts are un-
likely to apply strict scrutiny to less-intrusive interven-
tions that invade bodily integrity, such as compulsory vac-
cination® and testing.*! For most other public health powers,
such as reporting and partner notification, the courts adopt
a deferential approach.*

ECONOMIC LIBERTY
AND THE PURSUIT OF PUBLIC HEALTH

Public health powers do not merely invade personal inter-
ests in autonomy, liberty, and privacy. The regulatory tech-
niques of public health also interfere with economic liber-
ties. Consider the broad authority of state and local health
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departments to license tradespersons and professionals (eg,
physicians and nurses), regulate public health institutions
(eg, hospitals and nursing homes), inspect premises and busi-
nesses (eg, restaurants and tattoo parlors), zone commer-
cial and residential areas (eg, to prevent certain land uses),
and abate nuisances (eg, infestations or fire hazards). Indi-
rect regulation through the tort system also curtails eco-
nomic interests (eg, pervasive litigation against manufac-
turers of motor vehicles, cigarettes, and firearms). These
direct and indirect regulatory powers interfere with the in-
terests of businesses, professionals, and land owners in pur-
suing their occupations and livelihoods.

The Constitution protects economic liberties as evi-
denced by several provisions. Notably, the Constitution for-
bids the government from depriving persons of property (or
life or liberty) without due process of law (economic due
process), impairing the obligations of contracts (freedom
of contract), and taking private property for public use with-
out just compensation (takings). Despite these safeguards,
the framers of the Constitution never intended to permit pri-
vate property interests to triumph over legitimate commu-
nity interests in health and safety.

Economic Due Process

Conservative scholars argue that economic liberties are im-
portant in the constitutional design and observe that the Su-
preme Court has, at times, strongly defended commercial
relationships.” However, on careful reflection, the Court has
more often seen public health regulation as a sufficient jus-
tification for government infringement of economic free-
dom. Indeed, when the Supreme Court came to examine a
challenge to sanitary regulation of slaughter houses in 1873,
it said that government had the undoubted power to re-
strict occupational freedoms for the common good.***

In 1905, the Supreme Court decided a now infamous case
called Lochner v New York*® in which it held that a law lim-
iting the hours that bakers could work violated the due pro-
cess clause of the Fourteenth Amendment. The Court per-
ceived a limitation on bakers’ hours as an interference with
the freedom of contract rather than as a legitimate police power
regulation. The Lochner era from 1905 to 1937 was a time
when the Court valued and protected economic freedoms and
aggressively invalidated numerous attempts at social and eco-
nomic regulation. The Court, however, overruled Lochner dur-
ing Roosevelt’s New Deal. Since that time, the judiciary has
granted public health regulation a presumption of validity even
if it interferes with economic and commercial life.

Freedom of Contract

Public health regulation often interferes with the freedom
of contract. For example, occupational health and safety laws
interfere with free bargaining among employers and work-
ers, and consumer protection laws interfere with free bar-
gaining among manufacturers and buyers. Some scholars
assert that the constitutional right of freedom of contract
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should safeguard these kinds of economic relationships. Nev-
ertheless, the Supreme Court has narrowly interpreted the
contracts clause. The clause applies only to state, not fed-
eral, regulation, only to existing, not future, contracts.> More-
over, even if public health regulation affects an existing con-
tract (which is rare), the Supreme Court has emphasized
that the police power “is an exercise of the sovereign right
of government to protect the lives, health, morals, com-
fort, and general welfare of the people, and is paramount to
any rights under contracts between individuals.”*®

Regulatory Takings

The government has the power of eminent domain, which
is the authority to confiscate private property for a govern-
mental activity. However, the Fifth Amendment imposes a
significant constraint on this power by requiring just com-
pensation for private property taken for a public use. The
theory behind the takings clause is that individuals should
not have to bear public burdens that should be borne by the
community as a whole. Consequently, the takings clause is
about government spreading loss when pursuing the
public interest.

Despite its just purposes, an expansive interpretation of
the takings clause would shackle public health agencies by
requiring them to provide compensation whenever regula-
tion significantly reduces the value of private property. Since
public health regulation, by definition, restricts commer-
cial uses of property, it has become a focal point for a sus-
tained conservative critique of social action itself. Con-
sider Solicitor General Charles Fried’s observation about the
Reagan Administration: “Attorney General Meese . . . had
a specific, aggressive, and it seemed to me, quite radical
project in mind: to use the takings clause of the 5th Amend-
ment as a severe brake on federal and state regulation of
business and property.”*

If public health authorities were to confiscate or physi-
cally occupy property, they would certainly have to pro-
vide compensation. However, during the early 20th cen-
tury, the Supreme Court held that when government
regulation “reaches a certain magnitude,” it is classified as
a taking and requires compensation.* Regulatory takings
took on major public health importance in the case of Lu-
cas v South Carolina Coastal Council.*! In Lucas, the Su-
preme Court held that a zoning ordinance that prohibited
the development of beach property on environmental
grounds was a taking for which the property owner should
be compensated. Justice Antonin Scalia suggested that an
owner who lost the value of her property would suffer a tak-
ing if the regulation was not considered a nuisance under
the common law.

The Court’s reasoning in Lucas is problematic because it
forces public health authorities to define and abate public
hazards according to vague and outdated common law un-
derstandings of nuisance. Consequently, when a demo-
cratic government regulates to avert a serious public harm,
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it cannot be certain whether it will be compelled to com-
pensate property owners.

Since Lucas, state and lower federal courts often have re-
sisted expansion of the takings doctrine, ruling against com-
pensation resulting from environmental regulation. How-
ever, other courts have used the property rights tenor of
Justice Scalia’s opinion to strike down important public health
regulation.”* The Court of Appeals for the Federal Circuit
established a rule that government may have to compen-
sate an owner for any regulation that causes a diminution
in value, unless there is a “reciprocity of advantage” by which
the owner receives “direct compensating benefits.”* This
kind of balancing appears to place private property inter-
ests on par with the state’s sovereign interests in commu-
nity well-being. Takings litigation can penetrate into core
public health concerns. Consider the decision of the First
Circuit Court of Appeals in Philip Morris v Harshbarger**
holding that Philip Morris was likely to succeed in its claim
that a state law requiring manufacturers to disclose the in-
gredients in cigarettes was a regulatory taking.

THE NORMATIVE VALUE OF PERSONAL
AND ECONOMIC LIBERTY

Government regulation for the public’s health inevitably
interferes with personal or economic liberties. Courts usu-
ally grant the legislature deference in the exercise of police
powers. A permissive approach to public health regulation
is justified, in part, by democratic values; citizens elect rep-
resentatives to enable them to make complex policy
choices. A legislative choice to prefer collective health and
well-being over individual interests deserves respect and
insulation from aggressive judicial scrutiny. Courts gener-
ally understand that individuals must forgo some liberty
for the collective good. Heightened scrutiny is reserved for
those rare instances in which public health interventions
intrude on fundamental rights or involve invidious dis-
crimination.

The same logic ought to apply to economic regulation for
the common welfare. The reason for the governmental in-
tervention is to prevent owners from using their private prop-
erty in ways that are harmful to the public interest. Thus,
the state’s aim is not to deny economic opportunity per se,
but to foreclose activities that are detrimental to public health
and safety.

Government, to be sure, should not carelessly or gratu-
itously interfere with either personal or economic free-
doms. But if government has a justification based on avert-
ing a significant risk to the public’s health or safety, and if
its intervention is just and reasonable, then the courts should
cede to agencies the power to act for the communal good.

Thus we need an analytic framework to find an appro-
priate balance between the public’s health and individual
interests in personal and economic freedoms. In the third
part of this series, I will propose such a framework.
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